Sept enber 21, 2004

The Honorabl e David G Vander Wal
Presi di ng Judge

St ani sl aus County Superior Court
800 11th Street

Modest o, CA 95354

I N RE: RESPONSE TO 2003- 2004 CIVIL GRAND JURY CASE
NO. 04-47 BY THE CH EF EXECUTI VE OFFI CE AND
THE OFFI CE OF COUNTY COUNSEL

Dear Judge Vander Wall:

This is a response to the 2003-2004 Cvil Gand Jury Report, Case
No. 04-47 by the Chief Executive Ofice and the Ofice of County
Counsel

l.
| NTRODUCTI ON

It should be noted that nost, if not all of the issues raised in
Gvil Gand Jury Case No. 04-47, had been addressed by the Board of
Supervisors prior to the release of Report No. 04-47 on June 30,
2004. Specifically, the Board of Supervisors, earlier this year
adopted a revised Travel Policy on June 15, 2004 (Resolution #
2004-466) and a revised Purchase Card Policy on August 12, 2003
(Resolution # 2003-762). In addition, the Board anmended the
St ani sl aus County Code relating to the responsibility and duties of
the Chief Executive Oficer on June 22, 2004 (Ordinance No. C S
891; 2004-472). Further, it should be noted that the Gand Jury
interviewed only one Board nmenber regarding the issues set forth in
Case No. 04-47, and did not interview any nmenbers of the County
Counsel s office, which would have resulted in different findings
and concl usi ons.

RESPONSE TO FI NDI NGS
FI NDI NG #1:

‘“1. Section 2.08.010(A) of the Stanislaus County Code
states, in part, ‘The CEO shall act under the
supervision of the board of supervisors and be
subject to its direction.”’’
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Response:
AGREE

FI NDI NG #2:

‘“*2. The CEO s nost recent enploynent agreenment with the
County was entered into on My 6, 2002 and was
valid fromJune 30, 2002 though June 30, 2007."’

Response:
AGREE
FI NDI NG #3:

‘“3. Section 6.01 of that Agreenent states, °‘Enployee
may termnate his obligation under this Agreenent
by giving County at |east One Hundred Ei ght (180)
days notice in advance....’”’

Response:
AGREE
FI NDI NG #4:

‘“4, Section 6.04 of the My 6, 2002 Agreenent also
states that, ‘Enployee may be term nated for cause
under the following conditions ... (3) For any
mat eri al breach of this Agreenent, insubordination
or gross negligence in performng his duties as
included in this Agreenent and set forth in
Stani slaus County Code Chapter 2.08.° Thi s
revision was not found in the WMy 13, 1997
Agreenent .’

Response:
AGREE
FI NDI NG #5:

‘“5., The My 6, 2002 Section 6.03 states that if
termnated for cause, the Enployee would not
recei ve severance pay.’’

Response:

AGREE.
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FI NDI NG #6:
The CEO resigned his duties effective July 8, 2003.

Response:

Dl SAGREE. Forner Chief Executive Oficer Reagan Wl son submtted
his resignation to the Board on July 8, 2003, prior to a C osed
Session of the Board of Supervisors and in full conpliance with the
May 6, 2002, contract providing a six-nonth notice to termnate his
enpl oynent as Chief Executive O ficer. The Board of Supervisors
entered into an Amended Enpl oynent Agreenment dated July 22, 2003,
that provided that M. WIson would be i medi ately renmoved from his
position as Chief Executive Oficer effective July 8, 2003, but
woul d remai n as a managenent, county enpl oyee through October 15,
2003.

FI NDI NG #7:

‘““7. Following the CEO s resignation on July 8, 2003,
Stani sl aus County entered into an Amendnent to the
earlier enploynent agreenent on July 22, 2003. The
Amendnent provided for nutual prom ses, ternms and
conditions under the My 6, 2002 agreenent which
had term nat ed. The Amendnent allowed him to
remain as a ‘managenent enpl oyee’ of the Stanislaus
County until OCctober 15, 2003 to assist their staff
in specific areas.’”’

Response:
AGREE
FI NDI NG #8:

‘“8. In the Amendnent to the Enploynent Agreenent,
Stani sl aus County agreed to pay the CEO a total of
six nmonths’ salary plus benefits.’’

Response:
AGREE
FI NDI NG #9:

‘“9. Section 2.02 of the My 6, 2002 enploynent

agreenent states, ‘‘This agreenent shall not be

interpreted to prohibit Enployee from making
personal investnents or conducting private business
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affairs otherwise legally allowed by applicable
statutes, ordinances and regul ations.’’

Response:

AGREE.

FI NDI NG #10:

‘©10. Stani sl aus County Code Section 2.08.040, |ast
sentence, states, ‘The CEO shall not engage in any
ot her busi ness or occupation during their
appoi ntment without prior approval of the board.’’’

Response:
AGREE

FI NDI NG #11:

‘“11. The CEO did not receive approval by the Stanislaus
County Board of Supervisors to engage in any other
busi ness activities outside his duties.

Response:

Dl SAGREE. Former Chief Executive Oficer Reagan WIson received
approval under section 2.02 of his May 6, 2002 Enpl oynment Agreenent
‘“...to conduct private business affairs otherw se legally all owed
by applicable statute, ordinance or regulation....’’

FI NDI NG #12:

‘“12. The CEO engaged in business arrangenents with DTW
Energy Corporation and Stanislaus Energy Partners.
These activities were a matter of public record as
of 4/4/03, as presented in the CEO s statenent in
the Superior Court Case # 321449."

Response:

UNABLE TO RESPOND. Staff is unable to comment specifically as to
what docunments were included in the Superior Court file as the
contents of that file were not brought to the staff or the Board' s
attention, nor did staff or Board nenbers review materials filed in
Superior Court Case No. 321449. It is believed the court file
referenced in the Gand Jury report involved a dissolution of
marri age between M. WIson and his spouse, a private legal matter
whi ch did not involve the County.
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FI NDI NG #13:
‘“13. I n Paragraph 14 of July 22, 2003 Amendnment to the

Enpl oynent Agreenent, the CEO agreed to ‘‘resign any
Director, Oficer or Executive position he
currently holds with DTW Energy Corporation and
Stani slaus Energy Partners for which he has a
personal business interest...”’

Response:

AGREE. This condition, along with several others, was included in
the July 22, 2003, Anmendnent Enpl oynent Agreenment, which provided
that M. WIson would continue to be enployed as a nmanagenent
enpl oyee until Cctober 15, 2003, and be available for transition
pur poses until January 8, 2004.

FI NDI NG #14:

““14. On April 4, 2003, in Stanislaus Superior Court Case
# 321449, the CEO stated in his Responsive
Declaration, ‘‘l am the President of DTW Energy
Corporation. ... | amentitled to a Director fee of
$1500 per nonth...’’

Response:

UNABLE TO RESPOND. Neither staff or the Board is able to respond
specifically as to what information was contai ned in Superior Court
File No. 321449, as the contents of that file were not brought to
staff’s or the Board's attention, nor did staff or Board nenbers
review materials filed in Superior Court Case No. 321449. It is
bel i eved that the Superior Court file referenced in the Gand Jury
report involved a dissolution of marriage involving M. WIson and
hi s spouse.

FI NDI NG #15:

‘*15. Section 2.08.030 of the County Code states in part,
‘The CEO is entitled to all actual and necessary
budget ed expenses for conducti ng county
business. ...’’’

Response:

DI SAGREE, in part. This section was included in section 2.08.030
of the Stanislaus County Code prior to its being anmended by the
Board on June 22, 2004. The |anguage referred to in Finding No. 15
has now been omtted fromthe ordi nance. Therefore, the Stanislaus
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County Code currently does not include the |anguage that was
referenced above in Finding No. 15.

FI NDI NG #16:

‘“16. Section 29741 of the California Governnent Code
requires the County Auditor to ‘allow or reject
clainms’ for expenditures by County officials.”’

Response:
AGREE

FI NDI NG #17:

‘“17. The Policies and Procedures of the Stanislaus
County Auditor titled ‘Trip Authorization, Travel
and Purchasing Cards’ and ‘AP Cains Process’
require that all clainms for paynent to an enpl oyee
or an outside source be backed up by supporting

docunentg}ion explaining and justifying the
expense.

Response:

AGREE.

FI NDI NG #18:

‘“18. An  independent audit of the CEOs expenses,
conducted in Septenber, 2003 by the independent
accounting firm after the CEO s enpl oynent ended,
cited clains that were paid by the County Auditor
wi t hout proper docunentation.’’

Response:

Dl SAGREE, in part. The Anmended Enpl oynent Agreenent entered into
between M. WIlson and the County on July 22, 2003, provided that
M. WIlson's enploynent with the County did not end until Cctober
15, 2003. The independent audit called for by the Board did find a
total of $10,319.02 in questionable charges w thout receipts and/or
wi t hout a docunent ed busi ness purpose.

.
CONCLUSI ONS
CONCLUSI ON #1:




Letter to The Honorable David G Vander Wl
Sept enber 21, 2004

Page 7
‘“1. The CEO resigned w thout giving the 180-day notice
This did not entitle himto further conpensation
and severance pay as required by Section 6.01 of
his May 6, 2002 Enpl oynent Agreenent.’’
Response:

DI SAGREE. M. WIson submtted his resignation on July 8, 2003
whi ch had an effective termnation date of January 8, 2004 (180
days), pursuant to his May 6, 2002 Enpl oynent Agreenent.

CONCLUSI ON #2:

‘“*2. The CEO s outside business dealings were a breach
of his enploynment contract.’’

Response:

DI SACREE. As noted in response to Finding No. 11, forner Chief
Executive O ficer Reagan WIlson's May 6, 2002, Enpl oynent Agreenent
provi ded, wunder Section 2.08.020 that M. WIson was allowed
‘““...to conduct private business affairs otherwi se |legally all owed
by applicable statutes, ordi nances and regul ations.”’

CONCLUSI ON #3:

‘*3. The Board of Supervisors had the authority through
Section 6.04(3) of the My 6, 2002 Enploynent
Agreenent to termnate the CEO for cause.’’

Response:

AGREE, in part. Although the Enpl oynent Agreenent provided that
t he Board possessed the legal authority to term nate forner Chief
Executive Oficer Reagan Wl son for cause in July 2003, there was
no evi dence to support a termnation for cause at the tinme of his
resi gnation. The final audits showing that M. WIson had not
al ways conplied with the purchasing card policy were not conpleted
until OCctober 28, 2003, several nonths after the July 22, 2003,
Amended Enpl oynment Agreenent had been executed. The Board
requested an independent audit of Reagan WIson's expenses in
Sept enber 2003. On Cctober 28, 2003, the Board of Supervisors
aut hori zed the Auditor-Controller to wi thhold $20,120.05 from M.
Wl son's final pay.

CONCLUSI ON #4:

‘““4. The Board of Supervisors should not have agreed to
any additional conpensation for the CEOQ "’
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Response:

AGREE. The Board did not agree to pay any additional conpensation
and as stated in Finding No. 8 above because the County only agreed
to pay former Chief Executive Oficer Reagan WIlson a total of six
nont hs sal ary plus benefits and as noted in response to Concl usion
#1, M. WIlson was entitled to six nonths pay under his May 6, 2002
enpl oynent agreenent. In fact, M. WIson received six nonths pay
as a result of his resignation and the Anended Enpl oynent Agreenent
whi ch was entered into between M. WIson and the County on July
22, 2003.

CONCLUSI ON #5:

‘“5. There are not any provisions in the Stanislaus
County Code, the CEO s Enpl oynent Agreenent, or any
ot her docunent nmade available to the Gvil G and
Jury that allows the County to provide unrestricted
and unchecked expenses for the CEQ '’

Response:
AGREE.
CONCLUSI ON #6:

‘“6. The CEO violated Stanislaus County policies for
travel expenses and procurenent of services.’’
Response:

AGREE. I n Septenber 2003, the Board of Supervisors requested an
i ndependent audit of former Chief Executive Oficer Reagan Wl son's
expenses. On Cctober 28, 2003, the Board of Supervisors authorized
the Auditor-Controller to withhold the sum of $20,120.05 from M.
Wlson's final pay. On Novenber 25, 2003, a final accounting was
presented to the Board and it was determned that M. WIson had
provided an additional $9,218.08 of verifiable receipts for
aut hori zed County activities. It should be noted that these audits
were not conpleted wuntil several nonths after the Anmended
Enpl oynent Agreenent dated July 22, 2003, was entered into between
t he County and former Chief Executive Oficer Reagan W/ son.

CONCLUSI ON #7:

““7. Neither the County Code nor the CEO s Enpl oynent
Contract exenpts him from submtting clains for
paynent not backed wup wth proper proof of
docunentation.’’

Response:
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AGREE. As noted above, the independent audits conpleted on Cctober
28, 2003, reviewed various purchasing card transaction clainms and
expenses by forner Chief Executive Oficer Reagan WI son. Al
clainms that were not backed up with proper proof or docunents as
required with County policies, were deducted from M. WIson' s
final pay. The final audit which was presented to the Board on
Cct ober 28, 2003, found that M. WIson had $20, 120. 05 in charges
that were not in conpliance with County policy. The Board of
Supervisors authorized the Auditor-Controller to withhold those
nmonies from M. WIlson's final pay. On Novenber 25, 2003, M.
WIlson provided an additional $9,218.08 worth of verifiable
recei pts for authorized County activities.

CONCLUSI ON #8:

‘“8. The County Auditor’s staff should have rejected the
cl ai ns for payment s whi ch | acked pr oper
justification.’”

Response:

AGREE. The County Auditor-Controller is an elected position and
should follow all County policies regarding clainms for paynents.
Any claim which |acks proper justification or violated County
policies should have been rejected by the County Auditor-
Controller. It should be noted that the Auditor-Controller has
recently revised both the County’'s Travel Policy and Purchasing
Card Policy. The Board of Supervisors has adopted these revisions.
The new revised policies provide for stricter and clearer
gui del i nes regardi ng rei nbursenments for clains and travel expenses.
The Board provided additional internal audit staff to the Auditor-
Controller’s office and that office is now performng audits of al
pur chasi ng card transacti ons.

CONCLUSI ON #9:

‘“9. The Board of Supervisors did not exercise
sufficient oversight of the CEQ '’

Response:

DI SAGREE. In Septenber, the Board of Supervisors authorized an
i ndependent audit of the forner Chief Executive Oficer Reagan
Wl son's expenses. On Cctober 28, 2003, the Board of Supervisors
t ook appropriate action by deducting $20,120.05 from M. WIlson's
final conpensation. Until the audits were conpleted on Cctober 28,
2004, the Board had no direct know edge of M. Wlson's failure to
comply with County policies relating to travel expenses and
purchasing card clains by M. WIson. The Board of Supervisors
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have now adopted revised Purchasing Card and Travel policies, in
conjunction with the Auditor-Controller, which wll now prevent
such actions recurring in the future. The Board has al so provi ded
the Auditor-Controller’s office wth additional audit staff to
insure all purchasing card and travel transactions of all County
enpl oyees are reviewed by staff of the Auditor-Controller’s office.

L.
RECOMVENDATI ONS
RECOMVENDATI ON #1:

‘“1. The Board of Supervisors nust be diligent in
overseeing the activities and expenditures of the
CEOQO. They must have in place a nonitoring system

whereby the activities, and especially the
expenditure records, of the CEO are periodically
noni tored. ’’

Response:

AGREE. This recommendation was inplenented prior to this report
bei ng rel eased. The Board has adopted revi sed purchasing card and
travel policies. Additionally, the Board provided additional audit
staff to the Auditor-Controller’s office to review all expenditure
records of the Chief Executive Oficer and all other County
enpl oyees on a regul ar basis.

RECOMVENDATI ON #2:

‘“2. The Board of Supervisors nust enforce all
provi sions  of the enpl oynent contracts  of
enpl oyees. "’

Response:
AGREE

RECOMVENDATI ON #3:

‘“*3. The County Auditor’s staff nust be diligent in
scrutinizing clainms for <credit card paynents,
regardl ess of who the payee is. They nust adhere
to all state and county codes as well as all
policies it establishes.’’

Response:

AGREE.
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Very truly yours,

Patricia H Il Thonmas
Interi mChi ef Executive Oficer

M chael H. Krausnick
County Counsel



